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JUDICIAL REVIEW OF ADMINISTRATIVE ACTION
			
INTRODUCTION
Judicial Review of Administrative action is part of enforcing the constitutional discipline over the administrative agencies while exercising their powers. It had its origin in England which was adopted in common law countries. India too inherited the idea of judicial review from England. India had laid its structure on English prerogative with pattern which was issued by the court of King's Bench with a view to exercise general superintendence over the due observance of law by officials/ authorities while performing judicial or non-judicial functions. Judicial Review is a great weapon through which arbitrary, unjust, harassing and unconstitutional laws are checked. Judicial review is the cornerstone of constitutionalism, which implies limited Government.
The doctrine reached its culmination under the Indian Constitution when the Supreme Court of India bestowed on judicial review the widest ambit and amplitude in the case of Keshvanand Bharti v. State of Kerala.[footnoteRef:2] [2:  (AIR 1973 SC 1461)] 

Meaning of Judicial Review
Judicial review’ may be defined as a “Court’s power to review the actions of others branches of government, especially the Court’s power to invalidate legislative and executive actions as being unconstitutional”.
What are Administrative Actions?
Administrative action is the residuary action which is neither legislative nor judicial. It is concerned with the treatment of a particular situation and is devoid of generality. It has no procedural obligations of collecting evidence and weighing argument. It is based on subjective satisfaction where decision is based on policy and expediency. It does not decide a right though it may affect a right. However, it does not mean that the principles of natural justice can be ignored completely when the authority is exercising administrative powers. Unless the statute provides otherwise, a minimum of the principles of natural justice must be observed depending on the fact situation of case.

In the case A.K. Kraipak v. Union of India,[footnoteRef:3]the Court was of the view that in order to determine whether the action of the administrative authority is quasi-judicial or administrative, one has to see the nature of power conferred, to whom power is given, the framework within which power is conferred and the consequences.
 [3:  (AIR 1970 SC 150)] 

Administrative action may be statutory (having the force of law), or non-statutory, (devoid of such legal force). The bulk of the administrative action is statutory because a statute or the Constitution gives it a legal force but, in some cases, it may be non-statutory, such as issuing directions to subordinates not having the force of law, but its violation may be visited with disciplinary action. The administrative authority must act fairly, impartially and reasonable. In the process of judicial review of legislative and executive action, the courts pick out the golden thread of reason and meaning in a law; they shape the law, reveal its fitness and nuances, smooth the angularities, strike down the bad law or illegal action, and most essential to all, exert the strong moral forces of restraint in times when expediency is all.
Judicial review means that the judiciary can declare a law or legislation as unconstitutional if it is beyond the competence of legislature according to the distribution of power (under Article 246), or it is in contravention of fundamental rights or any of the mandatory provisions of the constitution ( e.g., Article 301, 304). Even in the absence of such express constitutional provisions the court can invalidate a law which contravenes any right or is ultra vires, for such power of judicial review form the very nature of the Constitutional; law. Thus, under Article 132, the substantial question of law as to the interpretation of Constitution is referred to the Supreme Court. The ‘reasonable restriction’ in case of fundamental rights is subjected to court’s supervision. Judicial review is thus “the interposition of judicial restraint on the legislative as well as executive organs of the government”. 
Nevertheless, in several cases it has been held that the Supreme Court can act as the custodian, defender of rights of people, and democratic system of government only through the judicial review. In keshavananda Bharati’s[footnoteRef:4] case it was held that the judicial review is the “basic feature” of the Constitution and cannot be amended.  [4:  (AIR 1973 SC 1461)] 

In A.K. Gopalan v. State of Madras, [footnoteRef:5]the power of judicial review was firmly established and the limitations for its exercise were clearly enunciated.  [5:  (AIR 1950 SC 27)] 

Grounds for Judicial Review of Administrative Actions: -
1. Illegality
2. Irrationality
3. Procedural impropriety

Appeal and Judicial Review Distinguished
The basic principle of judicial review is that it is only the decision making process and not the merits of the decision which is reviewable unless the decision or action of the administrative authority is vitiated by arbitrariness, unfairness, illegality, irrationality or when decision is such as no reasonable person on proper application of mind could take such as decision. However, the court would not substitute its own opinion for that of experts. 
Judicial review is thus different from an appeal when hearing an appeal, the court is concerned with the merits of the decision but in judicial review the court is basically concerned with the decision-making process because even otherwise the court is hardly equipped to review the merits of the decision.  

Judicial Review in Other Countries
In India, the position of the judiciary is somewhere in between the courts in England and the United States. In England, a law duly made by parliament cannot be challenged in  any court. The English Courts have to interpret and apply the law; they have no authority to declare such a law illegal or unconstitutional.   In United State, the Supreme Court is supreme and can declare any law unconstitutional on the ground of its not being in “due process of law”. Our Constitution, unlike the English Constitution, recognizes the court’s supremacy over the legislative authority, but such supremacy is a very limited one, for it is confined to the field where the legislative power is circumscribed by limitation put upon it by the constitution itself. Within the restricted field the court may, on a scrutiny of law made by the legislature, declare it void if it is found to have transgressed the constitutional limitation. Unlike the USA constitution, the Court in India have no authority to question the wisdom or policy of the law duly made by the legislature. 
In the case Sarojini Ramaswami (Mrs.) v. UOI,[footnoteRef:6] of it had been held that, the right of seeking judicial review depends on the facts of each individual case, however, there cannot be a review of an abstract proposition of law.  [6:  (1992) 4 SCC 506] 

In State of Punjab v. Ram Lubhaya Bagga, [footnoteRef:7]the Supreme Court held that the wisdom of the Government’s policy cannot be judicially scrutinized though the court can consider whether the policy is arbitrary or violative of law. The right of the state to change its policy from time to time, under the changing circumstances is neither challenged nor could it be. When government forms its policy, it is based on a number of circumstances or facts, law including constraints based on its resources. It is also based on expert opinion. It would be dangerous to weigh the pros and cons of the policy or to taste the utility, beneficial effect of the policy or its appraisal based on the facts set out on affidavits. The court would dissuade itself from entering into its realm which belongs to the executive.  [7:   (1998) 4 SCC 117.] 

Ever since the commencement of the constitution, the writ system has been the most commonly used technique of judicial control to bring administrative action within the cognizance of courts. Innumerable cases relating to writs seem to indicate that the writs cases have overshadowed all other cases of judicial control of administrative action.
Five types of writs are available for judicial review of administrative actions under Article 32, and Article 226 of the Indian Constitution. 
The system of writs has been designed under Article 32 and 226 of the Indian Constitution. Article 32(1) guarantees the right to move the Supreme Court, by appropriate proceedings, for the enforcement of Fundamental Right conferred by Part III of the Constitution. Article 32 (2) empowers the Supreme Court to issue directions of orders of writs, including writs in the nature of Habeas Corpus, Mandamus, Prohibition, Quo – Warranto, Certiorari whichever may be appropriate for the enforcement of those Fundamental Rights. 
Article 226(1) empowers every high Court, notwithstanding anything un Article 32, throughout the territories in relation to which it exercises jurisdiction, to issue to any person or authority, including in appropriate cases any Government within those territories, directions, orders of writs, including writs in the nature of Habeas Corpus, Mandamus, Prohibition, Quo – warranto, Certiorari, or any of them for the enforcement of fundamental rights and for any other purpose. 
Importance and Scope of article 32
Article 32 not only provides a guaranteed remedy for the enforcement of fundamental rights but makes this remedial right itself a fundamental right by including it in Part III of the Constitution. A notable aspect of writ jurisdiction is that while dealing with a petition under Article 32, the court would confine itself to the question of infringement of Fundamental Rights and would not go into any other question. Violation of Fundamental Right is the sine qua non of the exercise of the right conferred by Article 32. If petitioner’s Fundamental Right is not infringed, Article 32 cannot be invoked even though administrative action is illegal. But when illegal administrative action infringes a fundamental right, then the remedy under Article 32 would be available. 
Though the jurisdiction of the Supreme Court under Article 32 is confined to the enforcement of Fundamental Rights yet if there is a clear abuse of the process of the court petition is maintainable even if no violation of fundamental right is involved. Thus when a person manipulated facts in order to get a degree by a court to defeat the ends of justice in such a situation petition under Article 32 is maintainable as has been held in the case of Jhumman Singh v. CBI[footnoteRef:8]  [8:   (1995) 3 SCC 420]] 

Article 136 which is in the nature of a residuary reserved power of judicial review lays down that the supreme court may in its discretion, grant special leave to appeal from any judgement, decree, determination, sentence or order in any case or matter passed or made by any court or tribunal. Thus, Article 136 does not confer a right of appeal on any party, but it confers a discretionary on the Supreme Court to interfere in suitable cases to advance the case of justice.  
Scope of article 226
Article 226 enables the High Court to issue writs for the enforcement of Fundamental Rights and also other ordinary legal rights. Thus, Article 32 and 226 provides the rights to constitutional remedies. The power of the High Court is wider than the power conferred by Article 32 on the Supreme Court. However, a petition under Article 32 may be filed to challenge the validity of a law with reference to a provision other than those involving fundamental rights, provided it inevitably causes a restriction on the enjoyment of Fundamental Rights. 
It may be noted that the power if High Court to issue writs cannot be in derogation of the Supreme Court’s power. In other words, an order under Article 32 will supersede the orders of the high court previously passed. There is no need to resort to article 226 before approaching the supreme court under article 32. Thus, a person may directly move the Supreme Court. 
The jurisdiction of the High Court under Article 226 for the enforcement of fundamental rights is mandatory whereas for the enforcement of ordinary legal rights it is discretionary. The power of judicial review of the High Court under 226 is constitutional; therefore, no measure of finality given by the legislature to any action or the decision can take away this power. High court can issue a writ to a person or an authority having its location or residency within the territorial jurisdiction of the high court; if the cause of action either wholly or partly arises within its territorial jurisdiction. Therefore, a High Court can issue a writ even when the person or authority is located outside its territorial jurisdiction.     



