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1.  Introduction
Private international law is that part of English law which comes into operation whenever the court is
faced with a claim that contains a foreign element. It is only when this element is present that private
international law has a function to perform. It has three main objects.

First, to prescribe the conditions under which the court is competent to entertain such a claim.

Secondly, to determine for each class of case the particular municipal system of law by reference to
which the rights of the parties must be ascertained.

Thirdly, to specify the circumstances in which (a) a foreign judgment can be recognised as decisive
of the question in dispute; and (b) the right vested in the judgment creditor by a foreign judgment
can be enforced by action in England.

The raison d’être of private international law is the existence in the world of a number of separate
municipal systems of law—a number of separate legal units—that differ greatly from each other in the
rules by which they regulate the various legal relations arising in daily life. Courts in one country must
frequently take account of some rule of law that exists in another. A sovereign is supreme within his own
territory and, according to the universal maxim of jurisprudence, he has exclusive jurisdiction over
everybody and everything within that territory and over every transaction that is effected there. He can, if
he chooses, refuse to consider any law but his own. Although the adoption of this policy of indifference
might have been common enough in other ages, it is impracticable in the modern civilised world.
Consequently, nations have long found that they cannot, by sheltering behind the principle of territorial
sovereignty, afford to disregard foreign rules of law merely because they happen to be different from their
own internal system of law. Moreover, as will be shown later, it is no derogation of sovereignty to take
account of foreign law.

The recognition of a foreign law in a case containing a foreign element may be necessary for at least two
reasons. In the first place, the invariable application of the law of the forum, ie the local law of the place
where the court is situated, would often lead to gross injustice. Suppose that a person engaged in English
litigation is required to prove that she is the lawful widow (p. 4) of a man who has just died, the marriage
having taken place abroad many years ago. The marriage ceremony, though regular according to the law of
the place where it was performed, did not perhaps satisfy the formal requirements of English law, but
nevertheless to apply the English Marriage Act 1949 to such a union, and thereby to deny that the couple
were man and wife, would be nothing but a travesty of justice.



Secondly, if the court is to carry out in a rational manner the policy to which it is now committed—that of
entertaining actions in respect of foreign claims—it must, in the nature of things, take account of the
relevant foreign law or laws. A claimant,  for instance, seeks damages for breach of a contract that was
both made and to be performed in France. Under the existing practice the court is prepared to create and
to enforce in his favour, if he substantiates his case, an English right corresponding as nearly as possible to
that which he claims. However, neither the nature nor the extent of the relief to which he is rightly entitled
nor, indeed, whether he is entitled to any relief can be determined if the law of France is disregarded. This
is because to consider English law alone might reverse the legal obligations of the parties as fixed by the
law to which their transaction, both in fact and by intention, was originally subjected. A promise, for
instance, made by an Englishman in Italy and to be performed there, if valid and enforceable by Italian
law, would not be held void by an English court merely because it was unsupported by consideration.

In justifying this reference to a foreign law, English judges and textbook writers have frequently used  the
term comity of nations, “a phrase which is grating to the ear, when it proceeds from a court of justice”.
Although the term has been often used, analysis of it reveals that it has been employed in a meaningless or
misleading way. The word itself is incompatible with the judicial function, for comity is a matter for
sovereigns, not for judges required to decide a case according to the rights of the parties.  Again, if the
word is given its normal meaning of courtesy it is scarcely consistent with the readiness of English courts
to apply enemy law in time of war. Moreover, if courtesy formed the basis of private international law a
judge might feel compelled to ignore the law of Utopia on proof that Utopian courts apply no law but their
own, since comity implies a bilateral, not a unilateral, relationship. If, on the other hand, comity means
that no foreign law is applicable in England except with the permission of the sovereign, it is nothing more
than a truism. The fact is, of course, that the application of a foreign law implies no act of courtesy, no
sacrifice of sovereignty. It merely derives from a desire to do justice.

Private international law, then, is that part of law which comes into play when the issue before the court
affects some fact, event or transaction that is so closely connected with a foreign system of law as to
necessitate recourse to that system. It has, accordingly, been described as meaning “the rules voluntarily
chosen by a given State for the decision of cases which have a foreign complexion”.  The legal systems of
the world consist of a variety of territorial systems, each dealing with the same phenomena of life—birth,
death, marriage, divorce, bankruptcy, contracts, wills and so on—but in most cases dealing with them
differently. The moment that a case is seen to be affected by a foreign element, the court must look beyond
its own internal

References

(p. 5) law, lest the relevant rule of the internal system to which the case most appropriately belongs should
happen to be in conflict with that of the forum. The forms in which this foreign element may appear are
numerous. One of the parties may be foreign by nationality or domicile; a businessman may be declared
bankrupt in England, having numerous creditors abroad; the action may concern property situated abroad
or a disposition made abroad of property situated in England; if the action is on a bill of exchange, the
foreign element may consist in the fact that the drawing or acceptance or endorsement was made abroad;
a contract may have been made in one country to be performed in another; two persons may resort to the
courts of a foreign country where the means of contracting or of dissolving a marriage are more convenient
than in the country of their domicile. It is the existence of such foreign elements as these that has caused
the courts to frame a number of different rules for the choice of law which demonstrate the most
appropriate legal system to govern the issue that has arisen.

2.  Space and Time

(a)  Space
It is frequently stressed that the function of private international law is to indicate the area over which a
rule of law extends—that it “deals primarily with the application of laws in space”.  The essence of this is
that a rule of substantive law, eg the English rule that every simple contract must be supported by
consideration, is generally expressed in universal terms and seems to have no dimension in space, for
according to its wording it applies to all contracts wherever made. But its dimension in space, ie its sphere
of authority, is the very thing that is fixed by private international law, because a sovereign is free to
provide, if he chooses, that the area over which a rule of substantive law, whether domestic or foreign, is to
prevail shall be wider than the territorial jurisdiction in which it originated. If, for instance, an English
court decides that the goods situated in England belonging to a man who died intestate and domiciled in
France shall be distributed according to the provisions of the Code Napoléon, what it decides in effect is
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that the rule of the French internal law relating to intestacy is, in the case of persons domiciled in France,
to be given effect outside the territorial limits of the French law-maker, provided of course that French law
so permits. In the words of Savigny:

It is this diversity of positive laws which makes it necessary to mark off for each, in sharp outline,
the area of its authority, to fix the limits of different positive laws in respect to one another.

This method of expressing the function of the subject does not mean that the sphere of application of each
rule of law is, or can be, determined once and for all for every situation to which it may be relevant.  The
area over which any given rule of law extends will vary with the particular circumstances in which its
operation is under consideration. Consequently, the English rules governing contractual capacity will
apply to certain transactions effected by domiciled Englishmen abroad, but not to others.

(b)  Time
There are certain circumstances in which the factor of time as well as that of space may require
consideration.  In the dimension of space, for instance, the rights of a husband and
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(p. 6) wife to each other’s property are usually governed, in the absence of a marriage settlement, by the
law of the domicile. But does this rule of selection refer to domicile at the time of the marriage or to
domicile as it may change from time to time?  Again, whether a will has been effectively revoked by the
execution of a later will or by its destruction is determinable by the law of the testator’s domicile, but if his
domicile does not remain constant this selective rule will produce no decision until it has been decided
whether the reference is to the law of the domicile at the time of the execution, or of the act of destruction,
or at the time of the testator’s death.

Another type of case in which the factor of time is relevant arises where, subsequently to the transaction in
issue, there has been a change in the foreign law selected to govern the rights of the parties. Here, it is
essential to ascertain whether the English court must apply the foreign law as it stood at the time of the
transaction or as it now exists after the change.  Generally, courts prefer the latter solution.

A variety of situations in which the factor of time is pertinent will be considered at later stages in this book.

3.  Scope of Private International Law
Private international law is not a separate branch of law in the same sense as, say, the law of contract or of
tort. It is all-pervading.

It starts up unexpectedly in any court and in the midst of any process. It may be sprung like a
mine in a plain common law action, in an administrative proceeding in equity, or in a divorce
case, or a bankruptcy case, in a shipping case or a matter of criminal procedure. . . . The most
trivial action of debt, the most complex case of equitable claims, may be suddenly interrupted by
the appearance of a knot to be untied only by Private International Law.

Nevertheless, private international law is a separate and distinct unit in the English legal system just as
much as the law of tort or of contract, but it possesses this unity, not because it deals with one particular
topic, but because it is always concerned with one or more of three questions, namely:

(a)  Jurisdiction of the English court.

(b)  Recognition and enforcement of foreign judgments.

(c)  The choice of law.

We must be prepared to consider almost every branch of private law, but only in connection with these
three matters.

(a)  Jurisdiction
The basic rule at common law is that the English court has no jurisdiction to entertain an action in
personam unless the defendant has been personally served with a claim form in England or Wales. This
rule, which cannot be satisfied while the defendant is abroad, applies,
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(p. 7) of course, whether the case has a foreign complexion or not, but there are three reasons which
require the question of jurisdiction to be separately treated in a book on private international law. First,
there are certain circumstances in which the court is empowered by statute to assume jurisdiction over
absent defendants, a power which naturally is of greater significance in foreign than in domestic cases.
Secondly, there are certain types of action, such as a petition for divorce, where the mere presence of the
defendant in the country does not render the court jurisdictionally competent.  Thirdly, there is a
separate regime of jurisdictional rules in the case of a defendant domiciled (in a specially defined sense) in
a Member State of the European Union.

(b)  Recognition
Where there has been litigation abroad, but the defendant has most of his assets in England, it will be
important to ascertain whether English law will recognise or permit the enforcement of the foreign
judgment. Provided that the foreign court had jurisdiction to adjudicate on the case, according to English
private international law, the English court will generally recognise the foreign judgment as if one of its
own and it can be enforced accordingly.  Again, our membership of the European Union has led to the
introduction of important specific rules for the recognition of judgments from courts of the Member
States.

(c)  Choice of law
If the English court decides that it possesses jurisdiction, then a further question, as to the choice of law,
must be considered; ie which system of law, English or foreign, must govern the case?  The action before
the English court, for instance, may concern a contract made or a tort committed abroad or the validity of
a will made by a person who died domiciled abroad. In each case that part of English law which consists of
private international law directs what legal system shall apply to the case, ie, to use a convenient
expression, what system of internal law shall constitute the applicable law. English private international
law, for instance, requires that the movable property of a British subject who dies intestate domiciled in
Italy shall be distributed according to Italian law. These rules for the choice of law, then, indicate the
particular legal system by reference to which a solution of the dispute must be reached. This does not
necessarily mean that only one legal system is applicable, for different aspects of a case may be governed
by different laws, as is the case with marriage where formal and essential validity are governed by different
laws.

The function of private international law is complete when it has chosen the appropriate system of law. Its
rules do not furnish a direct solution of the dispute, and it has been said that this department of law
resembles the inquiry office at a railway station where a passenger may learn the platform at which his
train starts. If, for instance, the defence to an action for breach of contact made in France is that the
formalities required by French law have not been observed, private international law ordains that the
formal validity of the contract shall be determined by French law. But it says no more. The relevant French
law must then be proved by a witness expert in the subject.

(p. 8) It is generally said that the judge at the forum “applies” or “enforces” the chosen law, or alternatively
that the case is “governed” by the foreign law. These expressions are convenient to describe loosely what
happens, but they are not accurate. Neither is it strictly accurate to say that the judge enforces not the
foreign law, but a right acquired under the foreign law.  The only law applied by the judge is the law of
the forum, the only rights enforced by him are those created by the law of the forum. But owing to the
foreign element in the case, the foreign law is a fact that must be taken into consideration, and what the
judge attempts to do is to create and to enforce a right as nearly as possible similar to that which would
have been created by the foreign court had it been seised of a similar case which was purely domestic in
character.

4.  Meaning of “Foreign Law”
For the purposes of private international law the expression “foreign system of law” means a distinctive
legal system prevailing in a territory other than that in which the court functions. It therefore includes, not
merely the law existing in a state under a foreign political sovereignty, but also the law prevailing in a sub-
division of the political state of which the forum is part. Thus, for the purpose of private international law
and so far as English courts are concerned, the law of Scotland, of the Channel Islands, of Northern
Ireland, or of one of the member countries of the Commonwealth or European Union is just as much a
foreign law as the law of Japan or Brazil.
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5.  International Variety of Private International Law Rules
Private international law is not the same in all countries. There is no one system that can claim universal
recognition, though there has been a significant movement in recent years towards the harmonisation of
private international law rules between groups of countries. This book is concerned solely with the English
rules, ie with the rules that guide an English court whenever it is seised of a case that contains some
foreign element. A writer on public international law may perhaps claim with some justification that the
doctrines which he propounds are entitled to universal recognition. Thus, in theory at any rate, a German
and a French jurist should agree as to what constitutes an effective blockade. But the writer on private
international law can make no such claim. This branch of law as found, for instance, in Japan shows many
striking contrasts with its English counterpart, and though the English and American rules show
considerable similarity they are fundamentally different on a number of points. The many questions
relating to the personal status of a party depend in England on the law of his domicile, but in France, Italy,
Spain and most other Continental European countries on the law of his nationality. Again, the principles
applied by various legal systems to divorce jurisdiction may so conflict that the same two persons are
deemed married in one jurisdiction but unmarried in another. On the other hand, though Scottish internal
law differs substantially from that of England, the principles of private international law are so similar in
both countries that an English decision is usually, though not invariably, followed in Scotland and vice
versa.
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(p. 9) 6.  Avoiding Conflicts
There are two possible ways in which this lack of unanimity among the various systems of private
international law may be ameliorated.

(a)  Unification of internal laws
The first is to secure by international conventions the unification of the internal laws of the various
countries on as many legal topics as possible. When attention is paid to the fundamental and basic
differences in principle that distinguish one legal system from another, especially in the common law
systems as contrasted with their civil law counterparts, it is obvious that this form of unification holds out
no great prospect of success. Nevertheless, a certain amount of progress has been made in the few
departments of law where this unity is imperative and possible.

An important example of unification is the Warsaw Convention of 1929 as amended at The Hague, 1955,
and supplemented by the Guadalajara Convention, 1961,  which makes the international carriage of
persons or goods by aircraft for reward subject to uniform rules as regards both jurisdiction and the law to
be applied. It also provides that any agreement by the parties purporting to alter the rules on these matters
shall be null and void. The Convention has been made binding in England by the Carriage by Air Act 1961.
Further examples of the unification of internal laws are the Carriage of Goods by Sea Act 1924,  the
Carriage of Goods by Road Act 1965, the Carriage of Passengers by Road Act 1974, the International
Transport Conventions Act 1983 and the Merchant Shipping Act 1995, all of which give effect to
conventions made at international conferences. Mention may also be made of the Berne Convention of
1886, since amended several times, by which an international union for the protection of the rights of
authors over their literary and artistic works was formed. The Council of the League of Nations entrusted
to the Institute for the Unification of Private Laws (UNIDROIT), established by the Italian Government in
Rome, the task of indicating the lines along which further unification might be attained.  An important
result of its labours, in conjunction with those of the Hague Conference,  was the conclusion at The
Hague in 1964 of a convention which establishes a uniform set of rules on international sales of goods and
also on the formation of contracts for such sales. These conventions were accepted by the United Kingdom
and incorporated in the Uniform Laws on International Sales Act 1967  which, when its provisions apply,
excludes the rules of private international law.  There is now a successor to the 1964 Convention, the
United Nations Convention on Contracts for the International Sale of Goods of 1980,  prepared under the
auspices of another body
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(p. 10) concerned with the unification of law, the United Nations Committee on International Trade Law
(UNCITRAL). The United Kingdom is not a party to the 1980 Convention. On a smaller scale, the
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Scandinavian countries,  and a number of Latin-American countries,  have adopted conventions
unifying various areas of their laws.

(b)  Unification of private international law
The second method by which the inconvenience that results from conflicting national rules may be
diminished is to unify the rules of private international law, so as to ensure that a case containing a foreign
element results in the same decision irrespective of the country of its trial.  Several attempts have been
made in the Hague Conference on Private International Law  to reduce the number of topics on which the
rules for choice of law in different countries conflict, thus indicating the desirability of having a code of
private international law common to the civilised world. Prior to the seventh session in 1951, the sessions
were confined to the Continental states of Europe, for, owing to the fundamental differences between the
common law and the civil law which forms the basis of most European systems, there seemed little
prospect of agreement being reached between the two groups. The British delegates, however, attended
the seventh and subsequent sessions, no longer as mere observers but as full members of the conference
and they have since been joined by delegations from other common law jurisdictions, including Australia,
Canada and the USA.

A step of great significance taken in 1951 was the drafting of a charter designed to place the Hague
Conference on a lasting footing by the establishment of a permanent bureau. This charter has been
accepted by many countries, including the United Kingdom, and the Bureau, consisting now of a
Secretary-General, a Deputy Secretary-General, three First Secretaries and a small team of Legal Officers
belonging to different countries, was established at The Hague. Its mission is to be a forum for the
Member States for the development and implementation of common rules of private international law in
order to co-ordinate the relationships between different private law systems in international situations
and to promote international judicial and administrative co-operation in the fields of protection of the
family and children, civil procedure and commercial law. Its chief functions are to examine and prepare
proposals for the unification of private international law and to keep in touch with the Council of Europe
and with governmental and non-governmental organisations, such as the Commonwealth Secretariat and
the International Law Association.  The Bureau works under the general direction of the Standing
Government Commission of the Netherlands, which was established by Royal Decree in 1897, with the
object of promoting the codification of private international law. Fairly recent English statutes relating to
private international law problems which owe their existence, at least in part, to acceptance by the United
Kingdom of the Hague Conventions,  include the Wills Act 1963,  the
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(p. 11) Adoption Act 1968,  the Evidence (Proceedings in Other Jurisdictions) Act 1975,  the Child
Abduction and Custody Act 1985,  Part II of the Family Law Act 1986  and the Recognition of Trusts Act
1987.

In addition to the conventions mentioned above, many similar arrangements have been made between
individual countries, as for example the bilateral conventions on civil procedure concluded by the United
Kingdom with a large number of foreign states. An example of a limited multilateral convention is that
concluded in 1969 between the Benelux states—Belgium, the Netherlands and Luxembourg—which
unified the rules of private international law on the more important matters, such as capacity and status,
succession to property on death and the essential validity of contracts.

(i)  Europeanisation of private international law
A modern feature of private international law is the Europeanisation of the subject,  by which is meant
the assimilation of Member States’ private international law rules, and the creation of a European “area of
freedom, security and justice”. The legal basis for this development is the Treaty of Amsterdam,  Articles
61 to 67, in terms of which the subject of judicial co-operation in civil matters became a matter of
European Union law rather than one merely of inter-governmental co-operation. By virtue of Article 65,
measures in the field of judicial co-operation in civil matters having cross-border implications may be
taken in so far as necessary for the proper functioning of the internal market, and shall include
improving and simplifying the recognition and enforcement of decisions in civil and commercial cases;
promoting the compatibility of the rules applicable in the Member States concerning the conflict of laws
and of jurisdiction; and eliminating obstacles to the good functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the Member States. There
followed, in 1998, the Vienna Action Plan  of the European Council and Commission on how best to
implement the Amsterdam provisions, and subsequently, in 1999, there was convened in Tampere,
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Finland, an Extraordinary European Council Meeting, which produced a programme of work for the
period 1999–2004, devoted to the development of the European judicial area. The results of the five-year
Tampere programme were presented by the European Commission in June 2004, and in November that
year, a new programme, termed the “Hague Programme”,  was adopted by the European Council, with a
view to strengthening and developing the EU Justice and Home Affairs legislative portfolio over the period
2005–09. Then followed the “Stockholm Programme” in
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(p. 12) December 2009, which covered the period 2010–14,  and which was replaced in June 2014 by the
European Council’s strategic guidelines in the area of freedom, security and justice.

Title IV (“Area of Freedom, Security and Justice”) of the Treaty of Lisbon, amending the Treaty on
European Union and the Treaty establishing the European Community,  replaces the pre-existing
provision on visas, asylum, immigration and other policies related to free movement of persons. Article 65
in Chapter 3 of Title IV of the Lisbon Treaty concerns judicial co-operation in civil matters, and provides
that:

1.  The Union shall develop judicial cooperation in civil matters having cross-border
implications, based on the principle of mutual recognition of judgments and of decisions
in extrajudicial cases. Such cooperation may include the adoption of measures for the
approximation of the laws and regulations of the Member States.

The wording of the new Article 65(2) is noteworthy:

2.  For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures, particularly
when necessary for the proper functioning of the internal market,  aimed at ensuring:

(a)  the mutual recognition and enforcement between Member States of judgments
and of decisions in extrajudicial cases;

(b)  the cross-border service of judicial and extrajudicial documents;

(c)  the compatibility of the rules applicable in the Member States concerning
conflict of laws and of jurisdiction;

(d)  cooperation in the taking of evidence;

(e)  effective access to justice;

(f)  the elimination of obstacles to the proper functioning of civil proceedings, if
necessary by promoting the compatibility of the rules on civil procedure applicable
in the Member States;

(g)  the development of alternative methods of dispute settlement;

(h)  support for the training of the judiciary and judicial staff.

Accordingly, the European Union has proved to be, and looks set to continue to be, a major force for the
creation of uniform law within the Community and for the unification of private international law among
EU Member States.  European harmonisation efforts have generated, for example and of note, in the area
of civil and commercial jurisdiction, the 1968 Brussels Convention on jurisdiction and the enforcement of
judgments in civil and commercial matters  (almost entirely replaced by Council Regulation (EC) No
44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial
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(p. 13) matters and the Recast Brussels I Regulation ),  and in choice of law, the 1980 Rome Convention
on contractual obligations  (now the Rome I Regulation),  implemented in the United Kingdom by
means of the Contracts (Applicable Law) Act 1990 and the Rome II Regulation.  There now exist many
EU directives, regulations and proposed regulations containing private international law measures,
concerned not only with the allocation of jurisdiction and enforcement of judgments, but also with choice
of law and matters of procedure. These will be identified and examined in context throughout the book.

For the European Union, there is an important, and sometimes difficult, balance to strike between
securing regional harmonisation of laws, and participating in projects which seek to bring about global
harmonisation of laws.  By virtue of membership of the European Union, Member States have lost the
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power to act autonomously in matters concerning judicial co-operation in civil matters which fall within
European Union competence. In 2006, the European Union decided to accede to the Hague Conference on
Private International Law, by means of declaration of acceptance of the Statute of the Hague Conference.
The Accession of the Community to the Hague Conference took place on 3 April 2007.  The admission of
the European Union to the Hague Conference is in addition to the individual membership of the
Conference of the various European Union Member States.

(ii)  Impact of European Convention on Human Rights on private international law
The Human Rights Act 1998 incorporates into the law of the United Kingdom the European Convention
on Human Rights (ECHR). Human rights concerns were aired in private international law cases in the
United Kingdom long before the passing of the 1998 Act,  but since its entry into force instances of this
phenomenon have increased dramatically.

The rights incorporated are referred to under the Act as “Convention rights”. In terms of section 6(1) of the
1998 Act, it is unlawful for a public authority, which includes a court
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(p. 14) or tribunal,  to act in a way which is incompatible with a Convention right. A court or tribunal
determining a question which has arisen in connection with a Convention right must “take into account”
any judgment, decision, declaration or advisory opinion of the European Court of Human Rights (ECtHR),
whenever made or given, so far as, in the opinion of the court or tribunal, it is relevant to the proceedings
in which that question has arisen.  Moreover, in so far as it is possible to do so, primary legislation and
subordinate legislation, whenever enacted,  must be read and given effect in a way which is compatible
with the Convention rights.  If a court  is satisfied that a provision is incompatible with a Convention
right, it may make a declaration of that incompatibility.

In the context of private international law, discussion of the ECHR has most commonly focused upon the
effect of Article 6, which provides the right to a fair trial.  Article 6 has been considered not only in the
context of rules of jurisdiction,  but also in relation to recognition and enforcement of foreign
judgments.  Decisions of the ECtHR have made clear the point that denial of access to national courts
may amount to a breach of Article 6,  but it is equally clear that the right of access to a court is not
absolute, and may be subject to restrictions, provided that these pursue a legitimate aim and are
proportionate.

With regard to other provisions of the Convention, United Kingdom courts have been required to consider,
in a private international law context, the implications of Article 8
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(p. 15) (right to respect for private and family life),  Article 10 (freedom of expression);  Article 12 (right
to marry);  Article 14 (prohibition of discrimination);  and Article 1 of the First Protocol (protection of
property).

More detailed examination of particular Convention rights in their private international law context will
be included in subsequent chapters, as appropriate.

7.  The Name of the Subject
The issue of the name or title of the subject may seem to be of little importance, but needs to be addressed,
largely because there is no name which commands universal approval. The expression “Private
International Law”, coined by Story in 1834,  was adopted by the earlier English authors, such as
Westlake and Foote, and is used in most civil law countries. The chief criticism directed against its use is
its tendency to confuse private international law with the law of nations or public international law, as it is
usually called. There are obvious differences between the two. The latter primarily governs the relations
between sovereign states and it may perhaps be regarded as the common law of mankind in an early state
of development;  the former is designed to regulate disputes of a private nature, notwithstanding that
one of the parties may be a sovereign state.  There is, at any rate in theory, one common system of public
international law, consisting of the “customary and treaty rules which are considered legally binding by
States in their intercourse with each other”,  but, as we have seen, there are as many systems of private
international law as there are systems of municipal law. Moreover, as often as not a question of private
international law arises between two persons of the same nationality, as, for instance, where the issue is
the validity of a divorce between two English persons in a foreign country.
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(p. 16) It would, of course, be a fallacy to regard public and private international law as totally unrelated.
Some principles of law, such as requirements of natural justice, are common to both; some rules of private
international law, as for example the traditional common law doctrine of the “proper law” of a contract,
have been adopted by a court in the settlement of a dispute between sovereign states; equally, some rules
of public international law are applied by a municipal court when hearing a case containing a foreign
element.

An equally common title to describe the subject, and one generally used in the USA, is “The Conflict of
Laws”.  This is innocuous if it is taken as referring to a difference between the internal laws of two
countries on the same matter. When, for instance, a question arises regarding whether the assignment in
France of a debt due from a person resident in England ought to be governed by English or by French
internal law, it may be said that these two legal systems are in conflict with each other in the sense that
they can each put forward claims to govern the validity of the assignment. But the title is misleading if it is
used to suggest that two systems of law are struggling to govern a case. If an English court decides that the
assignment must be governed by French law, it does not do so because English law has been worsted in a
conflict with the law of France, but because it is held by the law of England, albeit another part of the law
of England, ie private international law, that in the particular circumstances it is expedient to refer to
French law. In fact, the very purpose of private international law is to avoid conflicts of law. The one case
where a genuine conflict arises is where two territorial systems, differing in themselves, both seek to
regulate the same matter, as, for example, where the bequest of a Greek citizen dying domiciled in England
is governed by the law of his domicile according to the English doctrine, but by the national law according
to the Greek view.

The fact is that no title can be found that is accurate and comprehensive,  and the two titles “Private
International Law” and “The Conflict of Laws” are so well known to, and understood by, lawyers that no
possible harm can ensue from the adoption of either of them. It might be argued that the latter title is
preferable, because it is a little unrealistic to speak in terms of international law if the facts of the case are
concerned with England and some other part of the British Isles. However, the former is the title most
widely used throughout the world and, significantly for this country, it is the description used in the
European Union and most other international bodies of which the United Kingdom is a member.
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